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PROPOSITION 39 REGULATIONS—DRAFT LANGUAGE 
 

Note: This is all new regulatory language. Changes shown are from the 2/22 version. 
 

Average Daily Classroom Attendance 
 
Section___. “Average daily classroom attendance,” or “classroom ADA,” is the portion 
of total average daily attendance (ADA) reported for funding purposes that is attributable 
to time a student spends receiving classroom instruction at a school site under the direct 
supervision of a qualified teacher. immediate supervision and control of an employee 
who possesses a valid certification document, registered as required by law. For students 
whose educational programs consist in part of work outside a classroom, each hour of 
classroom attendance per week shall not be counted for more than 0.04 classroom ADA. 
  
In-district Students and Operating in the School District 
 
Section ____. A charter school is “operating in a school district” if it meets the 
requirements of EC 47614 (b)(5), even if the charter school facility is located outside the 
school district’s attendance area, and whether or not the school district approved the 
charter. However, no school district shall be required to provide facilities outside its 
attendance area. 
 
Section ___. “In-district student” means a charter school student “In-district students” 
means students who both resides reside in the school district from which a the charter 
school requests facilities and could attend a district-operated school if he or she were not 
attending the charter school. are eligible to attend district schools. The school district in 
which a student resides is the school district in which the residence of either the parent or 
legal guardian is located. “In-district students” also includes students who are eligible to 
attend public schools in the school district under EC 48204 (a, c, d, e, and f and e). “In-
district students” does not include students who have received permission for inter-
district attendance under EC 46600 et. seq. 
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Conditions Reasonably Equivalent 
 
Section ___.   
 

a) Facilities made available by a school district to a charter school shall be provided 
in the same ratio of capacity to enrollment as those provided to district students, 
plus or minus 5 percent. District enrollment shall be based on projections for the 
fiscal year for which facilities are requested. Charter school enrollment shall be 
based on in-district classroom ADA projected for the fiscal year for which 
facilities are requested. Capacity shall be determined based on the assumed 
capacity of teaching stations contained in Education Code 17071.25(a)(2)(A) and 
the assumed capacities established by the State Allocation Board pursuant to 
Education Code 17071.25(a)(2)(B) and ( C) multiplied by the total number of 
teaching stations identified on Part1 lines 1, 2, 3,6, of the form SAB 50-02 dated 
January 1, 2001. The total number of classrooms shall be adjusted by deducting 
classrooms that do not meet the Field Act (Education Code 17280 et seq.) 
 

b) The three district schools with the largest numbers of charter school students 
living in the schools’ attendance area shall be the standard by which “reasonably 
equivalent” is measured. The number of charter school students in each school 
attendance area shall be determined based on in-district classroom ADA projected 
for the fiscal year for which facilities are requested. 
 

c) The factors listed below shall be used by the A school district and charter school 
to determine whether a facility proposed for may mutually agree to the facilities 
and furniture and equipment that will be provided for the use by a the charter 
school is reasonably equivalent to school district facilities.  If the district and 
charter school are unable to mutually agree, the following factors shall be used to 
determine reasonably equivalent.  
 
•  School site size.  
•  The condition of interior surfaces including floors, ceilings and walls.  
•  The condition of exterior surfaces including roofs, walls and corridors.  
•  The condition of mechanical, plumbing, and electrical systems. 
•  The availability and condition of technology infrastructure. 
•  The objective suitability of the facility as a learning environment including, 

but not limited to, suitable light, noise mitigation, and size for intended use.   
•  The availability of ancillary facilities including, but not limited to kitchen, multi-

purpose room, and play areas. These spaces may be shared with district-
operated programs. They need not be separate and self-contained to be 
considered reasonably equivalent. 

 
1)  Basis for comparison 

The facilities available to the school district for serving grade levels served by the 
charter school shall be the standard by which “reasonably equivalent” is 
measured. If the school district provides multiple program options, the program 
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with the greatest percentage of enrollment at the grades to be served by the charter 
school shall be used in determining “reasonably equivalent.” 
 

d) At charter sites that share a campus with a school district-operated program, the 
sharing of facilities shall be considered as providing “reasonably equivalent” 
facilities. 
 

e) At conversion sites charter schools established through the conversion from an 
existing public school, the facilities previously used by the school district at the 
conversion site shall be considered to be “reasonably equivalent.” 
 

f) Separate self-contained classroom spaces are not necessary in order to be 
considered “reasonably equivalent” 
 

g) Compliance with Education Code 17280 et seq. (Field Act) is not a measure of 
“reasonably equivalent.” 
 

h) If the school district and charter school are unable to agree on a methodology and 
procedure for assessing whether facilities should be considered “reasonably 
equivalent” based on the factors in subsection (c), they shall use the Facilities 
Inspection Summary, Appendix 10, of the CDE Educational Specifications 
Document, dated 1997, to assess school district facilities and the facility proposed 
for use by the charter school. 
 

i)  “Contiguous” space is defined as the building and play area contained on the 
school site or immediately adjacent to the school site.  If the space is immediately 
adjacent to the school, the access of students and staff shall not be inhibited by 
traffic, railroads or other safety hazards.  
 
If the in-district average daily attendance of the charter school exceeds the 
capacity of any district school site, the charter school and the school district may 
agree to provide some educational opportunities in a non-contiguous setting.   The 
school district and the charter school shall develop a plan for safely transporting 
the in-district students to the non-contiguous site. 
 

2)  Size of space 
 

a) The in-district charter school students are provided not less than 90% of the total 
square footage per student in each grade as was provided by the school district for 
that grade in 2000-01. 
 

b) The in-district charter school students are provided not less than 90% of the 
classroom square footage per student in each grade as was provided by the school 
district for that grade in 2000-01. 
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c) The number of in-district charter school students per acre does not exceed 110% 
of the number for the school district for that grade in 2000-01. 
 

d) The provided space is of a configuration typically used by the district to serve the 
grades requested by the charter. 
 

e) A school district that has a majority of its school sites at a grade level operating 
on a multi-track year-round education program may provide the charter school 
space as needed for operating the charter school on a multi-track year-round 
education calendar. 
 

f) Compliance with Education Code 17280 et seq. (Field Act) is not a measure of 
“reasonably equivalent” unless specified in the charter. 
 

3) Condition of space 
 

a.  “Reasonably equivalent” for the condition of space shall be measured using the 
Facilities Inspection Summary, Appendix 10, of the CDE Educational 
Specifications Document, dated 1997. The school district and the charter school 
may mutually agree to other factors. If the district has a board-adopted standard 
for the condition of a school, that standard may be used instead of the Facilities 
Inspection Summary. 
 

b. Only the schools in the attendance area where the charter school wants to locate 
shall be used in the evaluation of the condition of space. 
 

OR 
The three district schools with the largest number of in-district charter students 
living in the schools’ attendance area shall be used in the evaluation of the 
condition of space. 

 
4) Furniture and equipment 
 

h) The furnishings furniture and equipment provided by the school district to the 
charter school shall be is approximately the same age and condition as 
provided in school district facilities.  of that provided in the school in the 
attendance area where the charter wants to locate. Furnishings Furniture and 
equipment are is defined as movable items that both are commonly purchased 
when a building is constructed and may be financed as a component of the 
construction project. readily transportable and able to be used in another 
location with minimal disassembly and assembly.  Examples include, but are 
not limited to, desks, bookcases not attached to a floor or wall, and projection 
screens.�

OR 
The furniture and equipment provided by the district to the charter is 
approximately the same age and condition of that provided in the three district 
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schools with the largest number of in-district charter students living in the 
schools’ attendance area. Furniture and equipment is defined as movable items 
that are readily transportable and able to be used in another location with minimal 
disassembly and assembly. Examples include, but are not limited to, desks, 
bookcases not attached to a floor or wall, and projection screens. 
�

5)  Dispute resolution 
 
The dispute resolution process specified in Section _____ shall be used to resolve any 
differences on “reasonably equivalent” facilities and furniture and equipment.  
 
Section ____. The continuing ongoing maintenance of facilities and provision of 
replacement furniture and equipment is the responsibility of the charter school. Routine 
Major long-term maintenance and up-keep of the building necessary due to normal wear 
and tear, including, but not limited to, such items as major re-roofing and structural 
upgrades, and the replacement of furnishings and equipment in accordance with school 
district schedules and practices, shall remain the responsibility of the school district. The 
school district may require that the charter school comply with board-adopted policies 
and regulations regarding the maintenance of the school facility and the replacement of 
furniture and equipment. and may require that the charter school maintain appropriate 
insurance to indemnify the district for liability and loss for occurrences related to those 
facilities allocated in whole or in part to charter schools. 
 
Section ____. “Contiguous” facilities are defined as contained on the school site or 
immediately adjacent to the school site. If the in-district average daily classroom 
attendance of the charter school exceeds the capacity of any district school site, the 
charter school and the school district may agree to provide some educational 
opportunities in a non-contiguous setting.  The school district and the charter school shall 
develop a plan for safely transporting in-district students to the non-contiguous site. 
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Charges for Facilities Costs 
 
Section ___. The school district may charge the charter school for the use of the facilities. 
The charge shall not exceed (a) those school district site facilities costs that the school 
district pays for with unrestricted general fund revenues, times (b) the amount ratio of 
space allocated by the school district to the charter school, divided by the total school site 
space of the district. 
 

a) For purposes of this section, facilities costs includes those costs associated with 
facilities acquisition and construction, and facilities rents and leases, consistent 
with the definitions used in the California School Accounting Manual.  This 
includes, but is not limited to, activities concerned with acquiring land and 
buildings, remodeling buildings, constructing buildings and additions to 
buildings, initially installing or extending service systems and other built-in 
equipment, initially furnishing and equipping purchasing furniture and equipment 
for new facilities, and improving sites. For purposes of this section, facilities costs 
also includes deferred maintenance and purchase of furnishings and equipment 
according to district replacement practices and schedules.  Facilities costs may 
also include the school district’s contribution of deferred maintenance matching 
funds, if paid with unrestricted general fund revenues. 
 

b) For purposes of this section, facilities costs do not include those expenditures 
related to activities to keep the physical plant and grounds open, clean, 
comfortable and in working condition and a state of good repair. This is not 
intended to preclude school districts and charter schools from separately 
negotiating agreements for the provision of maintenance and operations services, 
including utilities, and replacement of furniture and equipment. 
 

c) If a school district elects to charge a charter school a pro rata share of facilities 
costs in accordance with this section, and if those costs are being financed by the 
district with debt proceeds, the district shall charge the charter school its pro rata 
share of those debt service costs used to construct the facilities, rather than 
charging the pro rata share of the actual facilities costs. 
 

d) Where a charter site shares a campus with a school-district-operated program, 
“space allocated to the charter school” shall include a pro-rata share of shared 
facilities, including those facilities needed for the overall operation of the campus, 
whether or not used by pupils. The pro rata share shall be calculated based on the 
amount of space allocated for the exclusive use of the charter school compared to 
the amount of space allocated to the exclusive use of the school-district-operated 
program. 
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Reimbursement Rates for Over-allocated Space 
 
Section ___. Space is considered to be over-allocated if (a) the charter school’s actual P-2 
in-district classroom ADA is less than the projected in-district classroom ADA upon 
which the facility allocation was based and (b) the difference is at least 20 ADA or 5 
percent of projected in-district classroom ADA, whichever is greater. The per-pupil rate 
for over-allocated space shall be equal to the greater of (a) the statewide average cost 
avoided per pupil set pursuant to EC 42263 or (b) the district’s facilities costs paid from 
unrestricted General Fund revenues, as determined pursuant to Section___, per actual P-2 
ADA. To determine the reimbursement amount owed by the charter school for over-
allocated space, this rate shall be applied to the difference between the charter school’s 
actual P-2 in-district classroom ADA and the projected in-district classroom ADA upon 
which the facility allocation was based. 
 
Upon notification by a charter school that the charter school anticipates having over-
allocated space, a school district may elect to use the space for district programs. If the 
district elects to use the space, payments for over-allocated space and the pro rata share 
payments shall be reduced accordingly. 
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Procedures and Timelines for the Request for, Reimbursement for, and Provision 
of, Facilities 
 
Section ___. 
 

a) A charter school must be operating in a school district as defined  is entitled to 
receive facilities from a school district in which it wishes to locate, whether or not 
that district approved the charter, subject to the limitations in E.C. Section 47614 
before it submits a request for facilities. 
 

b) To be eligible to receive facilities during a particular fiscal year, a charter school 
must submit a facilities request to the school district in which it wishes to locate 
by January 1 of the previous year. The charter school must be operating as 
defined in E.C. Section 47614 before it submits a request for facilities. The 
request must include (a) a reasonable projection of in-district classroom ADA, (b) 
a description of the methodology for the projection and, if relevant, 
documentation of the number of in-district students meaningfully interested in 
attending the charter school, (c) information regarding the general geographic 
area in which where the charter school wishes to locate within the school district’s 
boundaries, and (d) information on the charter school’s educational program that 
is relevant to assignment of facilities. 
 

c) The school district shall establish timelines and procedures for reviewing 
projections and providing the charter school a reasonable opportunity to respond 
to any concerns raised by the school district. The timelines must provide for 
school district notification of the charter school of the space allocated to it and the 
reimbursement amount (pro-rata share) associated with the space by April 1. 
 

d) The pro-rata share amount shall be based on actual facilities costs in the prior 
year, the space available in the school district in the prior year, and the P-2 ADA 
in the prior year.  The notification must include the in-district classroom ADA 
assumptions for the charter school upon which the allocation is based.  
 

e) The charter school must notify the school district whether or not it intends to 
occupy the allocated space. This notification must occur by May 1. After 
notifying the school district it intends to occupy the allocated space, the charter 
school is committed to paying the pro-rata share amount as identified. If the 
charter school does not notify the school district by May 1 that it intends to 
occupy the allocated space, then the space shall remain available for district 
programs. 
 

f) The school district must make the allocated space available for occupation by the 
charter school. The space must be furnished, equipped, and available for 
occupancy at least 15 days prior to the first day of instruction in the school 
district’s school year or 15 days prior to the first day of instruction of the charter 



  DRAFT 

p39 regs-03-20.doc, 3/28/2001  9 

school, whichever is later. 
 

g) The school district and the charter school shall negotiate an agreement regarding 
use of and payment for the space. The agreement shall contain at a minimum, the 
following provisions: 
 
The agreement shall provide that the allocated space is for the exclusive use of the 
charter school and may not be sublet without permission of the school district. 
 
The agreement shall include standards for maintaining the facilities. 
 
The agreement shall include the payment schedule for the pro-rata share and the 
amount due for over-allocated space, if any. The schedule shall generally conform 
to the schedule of payments from the state. 
 
The agreement shall include a process for resolving facilities-related disputes 
between the charter school and the school district. If the school district is the 
agency that approved the charter school, the dispute resolution process may be the 
same as the process identified in the charter. 
 

h) If a facilities-related dispute arises before an agreement has been negotiated 
between the charter school and the school district, the dispute shall be resolved 
using the procedure defined in…… If the school district is the agency that 
approved the charter school, the dispute shall be resolved using the process 
identified in the charter. 
 

i) The charter school must notify the school district of actual in-district classroom 
ADA every time that it reports ADA for funding purposes. The charter school 
must keep records documenting actual in-district classroom ADA. These records 
shall be available on request by the school district for verification purposes. 

 
j) A charter school must notify the school district when it anticipates that it will 

have over-allocated space that could be used by the school district. The school 
district must exercise its option of using the over-allocated space within 30 days 
of the notification by the charter school. 

 
k) The charter school and the school district shall may negotiate separate 

reimbursement arrangements for specific services not considered part of facilities 
costs. Such services may include, but are not limited to, (for example, for 
janitorial services, minor repairs, and utilities, etc.). 

 
l) The charter school and the school district may mutually agree to establish 

different timelines and procedures than provided in this section for request for, 
reimbursement for, and provision of, facilities. 


